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SMALL BUSINESS CHARTER OF FAIRNESS




The Motor Trades Association of Australia (MTAA) is the largest ‘stand-alone’ small business association in
Australia, representing over 100,000 small to medium retail motor trade businesses with a combined turnover
of over $120 billion, employing over 316,000 people. MTAA believes that a viable small business sector is
essential if Australia is to sustain a competitive market at home and abroad. This Small Business Charter of
Fairness aims to address the unfair and anti-competitive behaviour undertaken by big business in its relations
with small business. To assist in that MTAA supports the appointment of a Small Business Advocate to ensure
that the interests of small business are better represented to the Australian Government.

The relentless pursuit of the National Competition Policy objectives has resulted in an ever increasing
concentration of business in the hands of big corporations in key sectors of the Australian economy. This has
resulted in a gross imbalance of market power in favour of big business at the expense of family-owned small
businesses. MTAA believes that National Competition Policy should recognise that we live in a society not just
in an economy. Public interest should therefore be the sole determining factor for any decision relating to
National Competition Policy.

MTAA believes that the adoption of the following recommendations would be a positive step towards securing
afairer and more competitive trading environment for all businesses, both big and small.

Several important markets in Australia are highly concentrated, with a small number of large companies
dominating particular markets. This is the case in retail, petroleum and liquor markets in particular. Highly
concentrated markets can be less competitive and this is not in the long-term interests of consumers. The
Federal Government needs to conduct a Parliamentary inquiry into this issue to consider ways at overcoming
the negative effects of market concentration for small business and consumers. The inquiry should also
consider whether there is price discrimination in those markets and if so what might be done to overcome
any negative effects of such conduct.

The current merger law does not generally cover ‘creeping acquisitions’. Continued small acquisitions can
over time lead to a substantial lessening of competition within a market. The Trade Practices Act should be
amended to allow the ACCCto adequately address the issue of ‘creeping acquisitions’ to ensure that small
acquisitions over time by one corporation do not substantially diminish competition.

The imposition of financial penalties does not sufficiently deter corporations from engaging in price fixing.
Considering the negative impact that price fixing and other collusive behaviour has on small business and
the Australian community, criminal sanctions, including jail terms, must apply to individuals where
corporations engage in such behaviour.

Some business-to-business contracts contain clauses, such as unilateral variation, unreasonable rent
escalators and termination clauses where no breach is necessary, which tend to favour one party over
another and thus giving one party an unfair advantage under the terms of the contract. An unfair contracts
regime should be introduced which would provide that unfair clauses within a contract would be deemed
null and void; but the contract would remain on-foot. The ACCC should be given the power to where
necessary review and if appropriate rewrite contracts which it considers to be unfair.




Too many small businesses are subjected to unfair business practices, including the use of ‘non-
negotiable’ contracts and termination of contracts at will without just cause. Section 51AC should be
amended to proscribe these practices.

In order to maximise fairness in the trading environment, it is important that all government agencies are
subject to the provisions of the Trade Practices Act in the same way as private corporations.

To ensure that small businesses have affordable access to the protection and remedies available under
the Trade Practices Act:

* thejurisdiction of the Federal Magistrates Court should be extended to deal with contraventions
of Part IV of the Trade Practices Act including misuse of market power, contravention of industry
codes and unconscionable conduct matters; and

* the ACCC should be able to seek compensation for victims of breaches of the Trade Practices Act
so that individuals don’t have to take their own action and there should also be effective and
inexpensive scope for victims of breaches of the Trade Practices Act to use sections 82 and 83 of
the Act following successful prosecutions by the ACCC.

The important role of small business and competitors in our society is not adequately recognised in the
Trade Practices Act. Therefore the Objects clause of the Trade Practices Act should be amended to read:
“The object of this Act is to enhance the welfare of all Australians through the promotion of competition
and fair trading and provision for consumer protection in order to ensure that all enterprises, including
small business, have an equitable opportunity to participate in the Australia economy and to recognise
that competitors provide consumers with competitive prices and product choices.”

The Trade Practices Act should be amended to enable the ACCC to issue ‘cease and desist’ orders and to
enable the courts to order divestiture of relevant assets where a corporation is found to have breached
the misuse of market power provisions or any new section introduced to regulate creeping acquisitions.

The Franchising Code of Conduct needs to be strengthened so that it adequately addresses issues such
as minimum tenure, the universal coverage of franchise agreements, and to proscribe the termination of
franchise agreements at will without due cause. The dispute resolution process under the Code should
also be amended so that it allows ‘class-type’ actions and provides that parties to a dispute must mediate
in good faith. The definition of a franchise agreement under the Code should also be reviewed.
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